BLURB

It is our experience in representing trafficked men and boys from Albania, that the SSHD frequently seeks to refuse asylum, and invites the First Tier Tribunal to dismiss appeals, on the basis that trafficked men from Albania do not constitute a ‘Particular Social Group’ (‘PSG’). The SSHD argues that as such, a trafficked man from Albania cannot be recognised as a refugee, due to lack of a ‘Convention Reason’ to underpin their asylum claim.

The issue of what constitutes a PSG has always been a complex issue of interpretation in refugee law.  From 22 June 2022 the UK adopted a more restrictive definition of ‘Particular Social Group’ (PSG) than had hitherto been the case, when Section 33 of the Nationality and Borders Act 2022 modified how it should be defined under the UK’s refugee law framework, newly requiring the two conditions contained in the definition to be applied conjunctively. For ease of reference this means that in order to demonstrate that an individual is a member of a PSG, those who claimed asylum after 22 June 2022 must demonstrate that they meet the following requirements set out in s.33 NABA 2022:
“(2) A group forms a particular social group for the purposes of Article 1(A)(2) of the Refugee Convention only if it meets both of the following conditions.

(3) The first condition is that members of the group share—
(a) an innate characteristic,
(b) a common background that cannot be changed, or
(c) a characteristic or belief that is so fundamental to identity or conscience that a person should not be forced to renounce it.

(4) The second condition is that the group has a distinct identity in the relevant country because it is perceived as being different by the surrounding society.”

In the context of Albanian asylum claims the Home Office has relied on this amended definition to issue policy guidance asserting that male victims of trafficking do not constitute a Particular Social Group in Albania, on the basis that they do not have a distinct identity in Albania[footnoteRef:1].  [1:  CPIN Albania: Human trafficking (version 16.0, July 2024)] 


Such guidance would seem to fly in the face of evidence that the Home Office itself has collated and relies on in the body of its policy and information notes (CPINS) and which lawyers have been successfully using in submissions in support of male Albanian trafficking victims, who they have been able to demonstrate do indeed have a distinct identity within Albania[footnoteRef:2]. [2:  https://miclu.org/assets/uploads/Albania-trafficking-and-organised-crime-paper-April-2025.pdf] 


While there are not yet any reported or country guidance cases addressing this issue, the Upper Tribunal recently promulgated a decision in an asylum appeal where it found that there was plenty of evidence within the Home Office’s own CPINs and the sources they cite, as well as the Home Office's Fact-Finding mission and other generic sources, to support the contention that male victims of trafficking do have a distinct identity and, as such, constitute a particular social group in Albania: ES (UI-2025-000360). This is an unreported decision, but in the absence of a reported decision or country guidance on the point, practitioners may find it useful to rely on the findings of the Upper Tribunal in this regard, when preparing Appeal Skeleton Arguments (‘ASA’) or other submissions in support of an appeal to the First Tier Tribunal.

In relation to relying on unreported decisions, the Senior President of Tribunal’s Practice Direction of the Immigration and Asylum Chamber of the First-tier Tribunal dated 1 November 2024, sets out that:

16.2. A decision or judgment of any court or tribunal which has not been reported may not be cited in proceedings unless:  
(a) the person who is or was the appellant before the Tribunal, or a member of that person’s family, was a party to the proceedings in which the previous decision was issued; or  
(b) the Tribunal gives permission.  

We have successfully applied to the Tribunal to cite the above-mentioned decision in ES in Appeal Skeleton Arguments (‘ASA’) regarding this discrete issue and wish to share here template submissions for other lawyers who may wish to do the same.

The below submissions requesting permission to cite the decision in ES can be utilised where an appellant’s case is that he is at risk because of his membership of a Particular Social Group (‘PSG’), namely victims of trafficking in Albania, and where the Home Office contends that the risk faced by the appellant on return does not relate to a Convention reason because male victims of trafficking do not have a distinct identity in Albania, and that on that basis that the appellant is not entitled to protection as a refugee.

The below template is provided as an example only and must be amended/adapted according to the specifics of any given case. The example below includes highlighted areas in which colleagues are likely to want to insert the specific facts arising from their client’s case. However, when using the resource it is essential that all of the contents are reviewed and adapted to meet the correct circumstances of the relevant appellant.  We are very grateful to Maha Sardar of Garden Court Chambers for her generosity in sharing the written arguments she has developed on this point for the purpose of creating this resource for colleagues. 
--------------------------------------------------------------------------------------------------------------------------

The Respondent is wrong to conclude that male victims do not belong to a Particular Social Group (PSG) ([Reference CPIN Albania: Human trafficking (version 16.0, July 2024) §2.1.3 and/or any relevant part of the HO decision/review]).

1. The Appellant’s claim was brought on [Date must be after 22 June 2022 for the new construction of PSG to apply] and is therefore subject to the provisions of the Nationality and Borders Act 2022. Section 33 of the 2022 Act provides:

“(2) A group forms a particular social group for the purposes of Article 1(A)(2) of the Refugee Convention only if it meets both of the following conditions.

(3) The first condition is that members of the group share—
(a) an innate characteristic,
(b) a common background that cannot be changed, or
(c) a characteristic or belief that is so fundamental to identity or conscience that a person should not be forced to renounce it.

(4) The second condition is that the group has a distinct identity in the relevant country because it is perceived as being different by the surrounding society.”

2. This provision was enacted in the context of prior authority holding that the requirements now set out in s. 33(3)-(4) were disjunctive rather than conjunctive.[footnoteRef:3] [3:  DH (Particular social group: mental health) Afghanistan [2020] UKUT 233 (IAC), confirmed (after the enactment of s. 33 NBA 2022 but in an appeal to which the provision did not apply) in EMAP [2022] UKUT 335 (IAC) at §§90-111.] 


3. The Respondent in this case accepts that the test in s. 33(3) is met, on the basis that male trafficking victims share an “immutable characteristic”: [Reference the relevant part of the HO decision/review here. If this is not the case, please consider whether referring to ES will be helpful and what if any other submissions may need to be made]. It is the ‘distinct identity’ test in s. 33(4) which the Respondent denies is satisfied (ibid) and is therefore the focus of the present appeal.

4. In EMAP [2022] UKUT 335 (IAC), the Upper Tribunal summarised the proper approach to the ‘distinct identity’ test now contained in s. 33(4). The Tribunal noted that:

a. Whether a proposed PSG has the necessary ‘social visibility’ must be assessed “in the context of the society in which it is said to exist”: §100, see also JCK (Botswana) [2024] UKUT 100 (IAC) at §14.

b. The existence may be demonstrated by the fact that its members are subject to shared discrimination: §101. While the shared risk of persecution cannot itself define the PSG, that persecution “may give rise to the social visibility of a certain group within society”: §102.

c. Members of the group do not need to be identifiable ‘on sight’ in order to have a ‘shared identity’: §103. The Tribunal elaborated:

“When we consider some of the most vulnerable groups that have benefitted from this provision of the Convention – for instance homosexuals or former victims of trafficking – the logic of this approach becomes apparent. It is the perception of the group in general that counts. An individual gay man need not therefore establish that he has personally been perceived or identified as gay in the hostile environment from which he comes, it is enough that he can show that gay men in general are perceived as different by the surrounding society.”
(Emphasis added.)

d. The group might be perceived as different only by a part of society, rather than the society in question as a whole: §104.

5. The Tribunal in EMAP additionally noted with approval US authority in which the court had referred to the existence of legislative measures for the protection of a group as “significant evidence” that the society in question “recognizes a particular class of individuals as uniquely vulnerable”: EMAP §104.

Application in the present context

6. The Appellant is not aware of any reported case in which the Upper Tribunal or any higher court has considered whether male victims of trafficking in Albania form a PSG. That issue has, however, been addressed recently by the Upper Tribunal in an unreported decision, ES (UI-2025-000360). 

7. The Appellant requests permission to cite ES, as a directly relevant Upper Tribunal decision deciding a point not addressed in any reported case.[footnoteRef:4] [4:  Permission is required by §16.2(b) of the 1 November 2024 Practice Direction. The PD in its current form does not reproduce the requirements formerly contained in §8.2 of the 13 May 2022 PD (e.g. that an application for permission to cite an unreported decision must certify that the proposition for which the judgment is cited is not to be found in any reported decision or judgment). The Appellant considers that those requirements are in any event satisfied. A copy of the decision in ES is provided.] 


8. The UT in ES (UTJJ McWilliam and Kamara) noted that ES was an Albanian trafficking victim at risk of re-trafficking on return: §6. The sole issue between the parties was whether the ES could satisfy the ‘distinct identity’ test in s. 33(4) NBA 2022: §§4-8. After reviewing the parties’ submissions (§§9-26), the Tribunal held at §§27-39 that ES did satisfy the ‘distinct identity’ test and so belong to a PSG:

“27. We did not have the benefit of expert evidence and the evidence before us was limited and piecemeal; however, considering it in the round, we find that a male victim of trafficking may be part of a group which has a distinct identity in Albania because it is perceived as being different by the surrounding society. Whether such a person is at risk as a result is a fact sensitive.

[…]

39. The Appellant is a member of PSG. This was the sole issue we were asked to determine. On the basis that the Appellant is a member of a PSG, he is a refugee. Mr Wain did not suggest that as a member of a PSG he would not be at risk on return of persecution.”

9. As noted at §27, the UT reached this conclusion without the benefit of assistance by expert evidence, in reliance solely on generic objective material. That material included in particular: the Respondent’s CPIN Albania: Human trafficking (version 16.0, July 2024) and the materials cited therein; version 15.0 of the same CPIN; and the Respondent’s Report of a fact-finding mission – Albania: Human trafficking (December 2022).

Submissions

10. With respect to the issue of whether the Appellant satisfies the ‘distinct identity’ test in s. 33(4) NBA 2022, the Tribunal should decide that issue in the Appellant’s favour for the following reasons.

11. First, that was the conclusion of the UT in ES, discussed above. 

12. Second, [Here draw on any additional evidence that you have obtain in relation to your client’s case including expert evidence to be submitted if relevant].

13. Third, nothing in the material relied upon by the Respondent contradicts the above. The Respondent relies solely upon the assessment made at §2.1.3 of her 2024 CPIN: [Reference the relevant part of the HO decision/review here. Amend this paragraph if there is additional evidence put forward by the Respondent with regard to whether trafficked males can be part of a PSG]. However, for the reasons explained in detail by the UT in ES, in fact the detailed evidence in the CPIN (and the related evidence in the 2022 Fact-finding mission) supports the Appellant’s case on this issue. In particular:

a. Trafficking legislation is not defined in terms of the gender of the victim: see §7 of the CPIN summarising the legal framework, and giving no indication of gender distinctions; also p 28 of the Fact-finding mission, recording evidence given by the organisation Tjeter Vizion that there is no discrimination between male and female victims in law. While some support services (e.g. safehouses) are gender specific, alternative provision is made for men, who are thus expressly recognised by the legal framework (see page 17). That the legal framework recognises both male and female victims is evidence of societal attitudes for the purposes of the ‘distinct identity’ test.

b. The Respondent’s Fact-finding mission in fact contains significant material demonstrating the stigma faced by male victims. This stigma is itself a significant reason why male victims are reluctant to report their experiences and access support (see p19). The Fact-finding mission records the evidence of the organisation NISMA ARSIS, which provides services to vulnerable children, youth and families, that (p 32):

“Q. Do men face the same levels of stigma?

A. I have not identified a big difference. For the past 10 years there has been more support services, including from the state. We have more procedures, new structures and more engagement, but there is a need for more financing.”

c. The Fact-finding mission additionally (at p.100) reports the evidence of an official from Key Adviser (a private employment agency which works alongside UNICEF Albania to support trafficking victims) that:

“Q. Is it mostly women who suffer the stigma?

A. Stigma affects both men and women, boys and girls, I would actually say boys and men feel much more stigmatised than women.”

d. The evidence addressing social stigma and ‘perceptions’ at §9.1 of the 2024 CPIN addresses victims generally and does not indicate that the stigma identified is limited to female victims. This is not the result of simple omission, as e.g. the UNICEF report (relied on at §§9.1.1 and 9.1.2) relied upon assessing the experience of 13 female victims and 1 male victim (CPIN §9.1.1); it could therefore be expected to have noted if the male victim’s experience of stigma had been markedly different to that of female victims.

14. The CPIN’s suggestion that there is “no indication” that male victims face stigma/discrimination (§5.1.3) is thus unsupported by the content of the CPIN and the Fact-finding mission.

15. It should be remembered that members of a PSG do not need to be identifiable ‘on sight’ (§8(c) above), and that discrimination faced by members of the group who are identified may demonstrate that they are recognised as a distinct group (§8(b) above). Both of these features are present in the case of male victims of trafficking in Albania.

Conclusion 

16. For these reasons, male victims of trafficking in Albania do have a ‘distinct identity’ in Albania, whether as male victims specifically, or as part of the broader group of both male and female victims of trafficking. 

17. The test in s. 33(4) NBA 2022 is thus satisfied. 
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